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Continuing Listing Criteria for Listed Issuers - Sufficiency of

Operations and Assets

Nicole Chan ﬁﬂ

T: +852 2841 6854 | E: nicole.chan@minterellison.com

Background

In order to combat the shell creation or
maintenance activities and backdoor listings
S0 as to reduce speculative trading or market
manipulation activities, after market
consultation, The Stock Exchange of Hong
Kong Limited (Exchange) amended the Rules
Governing the Listing of Securities on the
Exchange (Main Board Rules) and the Rules
Governing the Listing of Securities on the
GEM of the Exchange (GEM Rules),
including Main Board Rule 13.24 / GEM Rule
17.26, and such amendments came into
effect on 1 October 2019. In October 2020,
the Exchange further updated the Guidance
Letter GL106-19 to provide guidance on the
purpose behind and the general application of
Rule 13.24. The same guidance also applies
to GEM issuers.

We set out below some of the key issues to
consider when applying Rule 13.24.

Rule 13.24

Rule 13.24 imposes an enhanced continuing
listing obligation on a listed issuer to carry out,
directly or indirectly, a business with a
sufficient level of operations and assets of
sufficient value to support its operations to
warrant its continued listing. Unlike the
previous practice which allowed either
sufficient level of operations or assets, an
issuer that holds significant assets but does
not carry out a sufficient level of operations is
not compliant with Rule 13.24.

Rule 13.24 generally excludes proprietary
trading and/or investment in securities when
examining sufficiency of operations and
assets of an issuer (other than a banking
company, an insurance company or a
securities house).

Instead of quantitative criteria for sufficiency,
the Exchange regards Rule 13.24 as a
gualitative test and assesses each issuer
based on its specific facts and circumstances.

Application of Rule 13.24

Where an issuer is not operating a business
of substance and/or that is viable and
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sustainable, the Exchange may question its
suitability for continued listing. In particular,
the Exchange raised concerns on listed
issuers with the following characteristics or
circumstances.

e Minimal operations or low level of assets

An issuer who only maintains a very low
level of operating activities and assets
which does not generate sufficient
revenue and profits, resulting in net losses
and negative operating cashflow for years
(and not on a temporary basis) would not
be generally considered to have a viable
and sustainable business.

Other circumstances, including being
insolvent, encountering financial
difficulties which affect business
operations or lead to suspension of
operations, and/or losing major operating
subsidiaries, may also lead to issuers
having minimal operations and failing to
comply with Rule 13.24.

See also: Listing Decisions LD105-2017,
LD115-2017, LD116-2017 and LD118-
2018.

e Business of no substance

The Exchange noted that certain issuers
carried on their activities for the purpose
of maintaining their listing status rather
than genuinely developing their underlying
businesses, and issuers principally
engaged in money lending business or
indent trading business would especially
raise such concern.

In assessing whether an issuer is
operating a business of substance, the
Exchange would examine the specific
facts and circumstances of the issuer
including its business model, operating
scale and history, source of funding, size
and diversity of customer base and
internal control systems, taking into
account the industry norms and
standards. Circumstances like reliance on
a limited number of transactions or
customers, asset-light business with low
setup and maintenance cost and low entry


https://en-rules.hkex.com.hk/sites/default/files/net_file_store/GL106-19.pdf
https://www.linkedin.com/in/nicole-chan-ab26091a3/

barrier, unclear revenue generation
stream, may also raise concerns over the
substance of a business.

e Disposals of principal businesses

An issuer is required to maintain a
business which is viable and sustainable
and has substance after disposal or
discontinuation of its principal business (or
a material part thereof), failing which, it
would not be compliant with Rule 13.24.

See also: Listing Decisions LD35-2012,
LD88-2015, LD97-2016, LD98-2016,
LD99-2016 and LD112-2017.

e Establishment or acquisition of new
business

There may be circumstances where an
issuer, after disposing of or scaling down
its business, establishes or acquires a
new business which may be unrelated to
its original business. If such new business
is of no substance and/or of a limited
scale and is operated only by a few
employees without management
expertise, it is unlikely to be compliant with
Rule 13.24.

See also: Listing Decisions LD105-2017,
LD112-2017, LD115-2017, LD116-2017
and LD118-2018.

General obligations of listed issuers

To demonstrate compliance of the continuing
listing obligation under Rule 13.24, an issuer
must make adequate disclosure of its
business affairs, operation status and
financial performance in its financial results
and reports and in the announcements or
other disclosures made pursuant to the Main
Board Rules and the Inside Information
Provisions. The Exchange makes a
preliminary assessment of the issuer’s
compliance based on such disclosures on
an ongoing basis.

If the Exchange has concerns on the Rule
13.24 compliance, it may send a letter to the
issuer setting out its observations and
requesting the issuer to provide a written
submission to demonstrate that it has a
business which is viable and sustainable
and has substance within a specified time
period. Certain information, including but
not limited to the business objectives and
strategies and plans, business model, scale
of operation, diversity of customer base,

3 | Legal update — November 2020 | MinterEllison LLP

role of and relationship with key business
stakeholders (e.g. internal systems or
controls) together with comparison with
industry norms, and the board’s views on
the business prospect supported by a
credible profitable forecast (if any), is
expected to be included in such submission
for the Exchange's consideration.

If the issuer fails to address the Exchange’s
concerns, the Exchange will inform the
issuer of its decision of non-compliance with
Rule 13.24. The issuer is required to publish
an announcement before the market opens
on the next business day after it received
the Exchange's decision letter. In addition,
the issuer should also include a statement
in the announcement that trading in its
shares will be suspended after the expiry of
seven business days from the date of the
decision letter, unless the issuer applies for
a review of the decision. Further
announcements should be made on the
suspension or its decision to review. In case
of suspension, the issuer must publish
guarterly announcements of its
developments. In addition to a trading halt
or suspension of dealings in the securities,
if the Exchange still considers that the
issuer fails to meet the requirements under
Rule 13.24 upon expiry of a specified
period, it may cancel the listing of the
issuer's securities in accordance with the
procedures set out in the Main Board Rules.

In summary, issuers should be mindful of
the continuing requirements in Rule 13.24
(sufficient operations and assets to warrant
a continued listing) as mentioned above,
and should therefore conduct internal
compliance checks on an ongoing basis, in
particular, when making acquisitions or
disposals of major business or assets, and
take necessary action to ensure that the
requirements are met.



Reform of the patent system in Hong Kong — The new and
direct local original grant patent (OGP) route in parallel with

the existing re-registration route

Andrew Chan B T: +852 2841 6924 | E: andrew.chan@minterellison.com

Overview

In Hong Kong, the law that regulates the local
patent system is the Patents Ordinance, Cap
514, and its subsidiary legislation.

The patent system encourages innovation. In
order to qualify for grant of a patent, an
invention must be new, involve an inventive
step and be susceptible of industrial
application, and it must not fall into the
category of excluded items as set out in the
Patents Ordinance. Once a patent is granted,
a limited monopoly is given to the proprietor
for a period of up to 20 years. Essentially, for
a patented product, the patent proprietor is
given the right to prevent unauthorized third
parties from making, putting on the market,
using, importing or stocking the product in
Hong Kong; while for a patented process, the
patent proprietor is given the right to prevent
unauthorized third parties from using the
process, or offering the process for use, in
Hong Kong. In return, the patent proprietor is
required to disclose details of the relevant
invention.

On 19 December 2019, there was a reform of
the patent system in Hong Kong. One of the
most significant changes is the launch of an
original grant patent (OGP) system for direct
filing of standard patent applications in Hong
Kong, as an alternative to the existing re-
registration system. Accordingly, after the
reform, there are now two types of standard
patents in Hong Kong, namely the standard
patents under the re-registration system and
the OGP system respectively.

An invention may also be protected by a third
type of patent in Hong Kong, namely a short-
term patent. This article will focus on the
abovementioned two types of standard
patents.

Re-registration system

The existing re-registration system is retained
after the reform. A standard patent under this
system is referred to as a "standard patent

(R)".

Under this re-registration route, a standard
patent (R) application for an invention can be
filed at the Patents Registry based on a
corresponding designated patent application
for that invention which has been filed in any

4 | Legal update — November 2020 | MinterEllison LLP

one of the three designated patent offices
outside Hong Kong, namely:-

1) the China National Intellectual Property
Administration;

2) the United Kingdom Intellectual
Property Office; and

3) the European Patent Office (for a
patent application designating the
United Kingdom).

The standard patent (R) application is made
in Hong Kong in two stages:-

1) Stage 1 — a "Request to Record" must
be filed at the Patents Registry within
six months of the date of publication of
the designated patent application in the
designated patent office. Provided that
the Request to Record contains the
necessary supporting information and
documents and satisfies the other
formal requirements as set out in the
Patents Ordinance, the Registrar will
enter the particulars of the Request to
Record in the register and publish the
same; and

2) Stage 2 — a "Request for Registration
and Grant" must be filed at the Patents
Registry within six months of the date
of grant of the designated patent by the
designated patent office or the date of
publication of the Request to Record in
Hong Kong, whichever is the later.
Provided that the Request for
Registration and Grant contains the
necessary supporting information and
documents and satisfies the other
formal requirements as set out in the
Patents Ordinance, the Registrar will
grant and publish the standard patent

(R).

There is no substantive examination carried
out by the Patents Registry in Hong Kong
during or as part of either Stage 1 or Stage 2
procedures. It is a purely recordal system.

Once the standard patent (R) is granted, it
will be maintained independently in Hong
Kong subject to payment of renewal fees for
a maximum of 20 years beginning with the
filing date of the corresponding designated
patent application.


https://www.linkedin.com/in/andrew-chan-70a06a61/

Original Grant Patent (OGP)

The OGP system is an entirely new patent
system in Hong Kong. A standard patent
under this system is referred to as a
"standard patent (O)".

Under the OGP system, a standard patent
(O) application can be filed directly in Hong
Kong without the need for the applicant to file
an earlier corresponding designated patent
application in a designated patent office
outside Hong Kong.

Provided that the standard patent (O)
application contains the necessary supporting
information and documents and satisfies the
other formal requirements as set out in the
Patents Ordinance, the Registrar will publish
the standard patent (O) application. The
Registrar is required to publish the standard
patent (O) application as soon as practicable
on the expiry of 18 months after the date of
filing of the standard patent (O) application or
the earliest date of priority claimed (if
applicable). The applicant may request early
publication of the application.

Unlike a standard patent (R) application
under the re-registration system which does
not undergo any local substantive
examination process in Hong Kong, a
standard patent (O) application under the
OGP system must be subject to a substantive
examination by the Patents Registry in Hong
Kong before it will be granted. The applicant
of a standard patent (O) application must
request the Registrar to carry out a
substantive examination within 3 years after
the date of filing of the standard patent (O)
application or the earliest date of priority
claimed (if applicable).

Upon receipt of a request for substantive
examination, the Registrar should examine
the standard patent (O) application as to
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whether it complies with the requirements as
set out in the Patents Ordinance, which in
particular include a determination of the
patentability of the relevant invention, ie.
whether the invention is new, involves an
inventive step and is susceptible of industrial
application. If the Registrar is of the opinion
that the standard patent (O) application
complies with all the prescribed
requirements, the Registrar will grant and
publish the standard patent (O).

As with other OGP systems in other
countries, the Registrar may issue office
actions due to prior art objections and/or
other registrability reasons, and the applicant
has several rounds of opportunity to attempt
to overcome those.

The new OGP system provides a direct route
to obtain standard patents in Hong Kong.
Unlike the re-registration system, the OGP
system does not require the applicant to file
an earlier designated patent application in a
designated patent office outside Hong Kong.
Therefore, for those applicants who are not
interested in acquiring patent protection in
any of the designated patent offices (ie.
China, United Kingdom and Europe), the
OGP system potentially helps to reduce the
time and costs for securing a standard patent
in Hong Kong.

How we can help

Under the patent system in Hong Kong, an
invention can be protected by a standard
patent (O) under the OGP system or a
standard patent (R) under the re-registration
system, or otherwise a short-term patent.
Please feel free to contact us should you
have any questions on how we can be of
assistance in respect of securing patent
protection for your invention.



Arbitration, Separability and the Importance of the Seat

Pryderi Diebschlag M T: +852 2841 6931 | E: pryderi.diebschlag@minterellison.com

In the recent judgment of Enka Insaat Ve Sanayi
AS v 00O Insurance Company Chubb [2020]
UKSC 38, the UK Supreme Court was asked to
determine which system of law applied to an
arbitration clause in the absence of an express
choice by the parties.

The result may surprise you and serves as a
reminder that "boilerplate” really does matter.

In a judgment which split the English Supreme
Court 3-2, it was held that despite the main
contract being properly governed by Russian
law, an entirely different law applied to
determine the validity of clause 50 of the
contract, namely, the arbitration agreement.

This article considers the Supreme Court's
reasoning and concludes with a number of
recommendations which parties should bear in
mind when drafting dispute resolution clauses.

Background

In February 2016, a significant fire broke out at
the recently constructed Berezovskaya power
plant in Russia. The plant had been insured by
Chubb Russia and its affiliates, who paid out
approximately US$400 million and became
subrogated to the owner's rights against its
contractors. Chubb subsequently commenced
proceedings against Enka, a sub-contractor who
had responsibility for installation of the boiler
and auxiliary equipment.

The construction contract (the "Contract") ran to
some 500 pages and was executed in parallel
English and Russian language, with the Russian
version to prevail, however, it omitted to include
an express choice of governing law.

Clause 50 of the Contract (the "Arbitration
Agreement") provided for ICC arbitration,
conducted in the English language, with the
place of arbitration to be London, England, but
also failed to specify a governing law.

Questions arose as to whether the dispute fell
within the scope of the Arbitration Agreement.

Enka responded by seeking an anti-suit
injunction from the Commercial Court in London
to restrain Chubb from pursuing its claim, and
thereby uphold the Arbitration Agreement.
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Ultimately, if English law was applicable to the
Arbitration Agreement it would be interpreted to
have a wide scope, thereby rendering it more
likely to be enforceable. If Russian law were
applicable, there was a real risk that its scope
would be narrowed such that Chubb's claims
would fall outside of the Arbitration Agreement,
allowing Chubb's claims to be determined in the
Russian courts.

In the first instance, the High Court in London
considered that Russian law was impliedly
applicable to the Contract as a whole, hence the
Russian courts were the appropriate forum to
determine whether Chubb's claim fell within the
Arbitration Agreement.

Enka also challenged jurisdiction in the Russian
courts, seeking to have Chubb's claim dismissed
to arbitration on the basis of article 148(5) of the
Russian Arbitrazh Procedure Code, which gives
effect to Russia's obligations under article 11(3)
of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958
(the "New York Convention"):

3. The court of a Contracting State, when
seized of an action in a matter in respect of
which the parties have made an agreement
within the meaning of this article, shall, at the
request of one of the parties, refer the parties
to arbitration, unless it finds that the said agree-
ment is null and void, inoperative or incapable

of being performed.

However, in March 2020, the Russian court
declined to refer Chubb's claim to arbitration.
Instead, it determined the substantive dispute in
Enka's favour. Chubb appealed.

Meanwhile, Enka appealed the decision of the
High Court in London and, in April 2020, the
English Court of Appeal found that English law
should govern the Arbitration Agreement. An
anti-suit injunction was accordingly granted in
order to uphold the Arbitration Agreement and
prevent the continuation of Chubb's claim in the
Russian courts.

The Court of Appeal reasoned that the law of the
matrix contract has "little if anything to say about
the [arbitration agreement] law choice because it
is directed to a different and separate


https://www.linkedin.com/in/pryderi-diebschlag/

agreement."! This argument flows from the
doctrine of separability, which states that an
arbitration agreement which forms part of an
underlying contract is nevertheless separable
from the rest of the contract.

Chubb appealed to the Supreme Court.
The Principles

Under English and Hong Kong common law, a
contract is governed by (i) the law expressly or
impliedly chosen by the parties, or (i) in the
absence of such a choice, the law with which the
contract is most closely connected.?

Under this second limb, there have historically
been two broad schools of thought as regards
how to deal with the (common) situation where
an arbitration agreement does not specify its
own governing law, as distinct from that of the
matrix contract. At a high level these may be
summarised as:

1) the law of the chosen seat of the arbitration
should also generally govern an arbitration
agreement which is to be performed there:
C v D [2007] EWCA Civ 1282; or

2) the law that governs the matrix contract
should also generally govern an arbitration
agreement which forms part of that
contract: Sulamérica Cia Nacional de
Seguros SA v Enesa Engenharia SA [2012]
EWCA Civ 638.

For the past eight years, the latter approach has
gained in popularity.® However, in Enka, the
Court of Appeal considered that unless there is
an express choice of the law that is to govern
the arbitration agreement, "the general rule
should be that the [arbitration agreement] law is
the [law of the seat], as a matter of implied
choice, subject only to any particular features of
the case demonstrating powerful reasons to the
contrary."4 English law therefore applied.

The majority of the Supreme Court disagreed.
According to Lord Hamblen and Lord Leggatt,
the principle that an arbitration agreement is
separable from the matrix contract needs to be
seen as an expression of the doctrine that the
parties' agreed procedure for resolving disputes

! Enka Insaat Ve Sanayi AS v OOO Insurance Company
Chubb [2020] EWCA Civ 574, at 92 per Popplewell LJ

2 Bonython v Commonwealth of Australia [1951] AC 201 at
219

3 Redfern & Hunter on International Arbitration, 5th Ed
(2009), at 3.12; Russell on Arbitration, 24th Ed (2015);
Dicey, Morris & Collins, The Conflict of Laws, 15th Ed (2012)
at 16-017.

4 Enka Insaat Ve Sanayi AS v OOO Insurance Company
Chubb [2020] EWCA Civ 574, at 91 per Popplewell LJ
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should remain effective in circumstances that
would otherwise render the substantive contract
ineffective.® For that purpose, an arbitration
agreement is indeed separate. However, to read
an arbitration agreement as therefore not
forming a part of the broader matrix contract at
all is to take the separability principle too far.6

Accordingly, when considering which law has
the closest and most real connection with the
arbitration agreement, care should be taken not
to give undue weight to the law of the seat as
the place of performance of the arbitration
agreement if the parties have in fact chosen the
law applicable to the matrix contract.

The Supreme Court also noted the concept of
dépecage, by which different clauses of a
contract may be governed by different laws, and
accepted that an arbitration agreement may
more readily than other clauses be governed by
a different law as its obligations are of a
fundamentally different nature to the substantive
obligations in the matrix contract. However, the
Supreme Court also recognised that applying
different governing laws to the matrix contract
and arbitration agreement has the potential to
give rise to inconsistency and uncertainty, and
that it is generally reasonable to assume that
commercial parties would intend or expect their
contract to be governed by a single system of
law. This was therefore held to be the starting
point: the law expressly or impliedly chosen by
the parties to govern the matrix contract should
also govern the arbitration agreement.

In this case, given the nationality of the parties
(Russian and Turkish), the determinative
language of the Contract (Russian), the place of
performance of the substantive obligations
under the Contract (Russia) and the currency of
payment (Russian Roubles), this should have
led to the application of Russian law to the
Arbitration Agreement, but it did not.

The Exceptions

The Supreme Court reiterated that every case
will turn on its specific facts and noted that there
will be exceptions to the general rule above.

5 The doctrine of separability is enshrined into legislation in
the Arbitration Ordinance (Cap 609 of the laws of Hong
Kong) at section 34(1), giving effect to Article 16 of the
UNCITRAL Model Law, and in the Arbitration Act 1996 at
section 7.

5 Enka Insaat Ve Sanayi AS v OOO Insurance Company
Chubb [2020] UKSC 38, at 62-63 per Lord Hamblen & Lord
Leggatt



Amongst these exceptions is the validation
principle, i.e. the principle that where possible, a
contract should be interpreted so that it is valid
rather than ineffective, as it cannot have been
the intention of the parties to agree clauses
which were absolutely null and void under the
law applicable to them.”

Accordingly, if there is a serious risk that the
putative governing law of the matrix contract
may render an arbitration agreement ineffective
(or even significantly undermine it), the parties
are deemed not to have intended that outcome.

In such a case where the law of the substantive
contract may be displaced, the court reverts to
determining the law with the closest and most
real connection with the arbitration agreement.
The Supreme Court acknowledged that in
modern practice, hearings may be held in any
location, including virtually, hence a choice of
seat is now only theoretically the "place of
performance”, and may more appropriately be
regarded as the parties' choice of the curial law.

In Enka, the Supreme Court ultimately held that
English law was to apply. The parties' express
choice of London as the seat of the arbitration,
when coupled with a serious risk that if the
arbitration agreement was governed by Russian
law it would be ineffective, was sufficient to
displace the general rule.

The Result

In practical terms, the law likely to apply to an
arbitration agreement may now be determined
as follows:

Does the arbitration agreement Yes

have an express or implied )
Apply it.

choice of governing law?

‘No

Is there an express or implied

choice of governing law
in the contract?

N
° l Are there negating factors such as:

(1) choice of a different seat?

Apply the law with which (a) the law of the seat provides for
the arbitration agreement that law to apply?
has its closest and or
most real connection (b) serious risk of invalidity if the
law of the contract were
i.e. the law of the seat to be applied?
becomes the default option

-J I

Apply the governing
law of the contract

7 Hamlyn & Co v Talisker Distillery [1894] UKHL 642 at 643
per Lord Herschell
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The position is similar in Singapore. In BNA v
BNB [2019] SGCA 84, the Singapore Court of
Appeal confirmed that an express choice of law
in the matrix contract should be considered as
the starting point, with the law of the seat only
displacing the express choice in the matrix
contract when it is combined with other factors.

In contrast, the Hong Kong courts have been
slower to adopt a general presumption for the
law of an arbitration agreement, but have shown
approval for the reasoning in Sulamérica and the
broader validation principle.

Most recently, the Honourable Madam Justice
Mimmie Chan described the determination of the
governing law of an arbitration agreement as
being "a question of construction, a matter of
interpretation of the relevant clauses of the
underlying contract, and of the arbitration
agreement... "8

In due course, the Hong Kong courts will
undoubtedly be asked to consider its position
again in light of the judgment in Enka.

Going Forward

It goes without saying that dispute resolution
clauses should not be negotiated at the last
minute, or inserted as "boiler plate” without
further thought as to how such clauses interact
with the substantive contract.

Especially careful consideration should be given
to "staged" dispute resolution clauses if different
laws are intended to apply to the parties'
obligations prior to the arbitration phase, as
these may otherwise fall within the ambit of the
governing law of the arbitration agreement.

While it may well be appropriate to include an
express choice of law, expert guidance should
be sought in order to determine which law will
best protect your position.

8 X and Anor v. ZPRC & Anor [2020] HKCFI 631 at 24; see
also A and Others v D [2020] HKCFI 2887 at 33.
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